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465 ; 4 Barb. 222 ; Bac. Ab., Title Baron and Feme, E.) And 
it is said he tacitly ratifies and adopts her acts, when, having 
received the goods she has purchased, he does not return them. 
(1 Campb. 120 Bac. Ab., Title Baron and Feme, H. Vol. ii. p. 46, 
Bonvier's ed.) And it is said in books of very high authority, that 
if there is any evidence to show an assent of the husband, that it 
is a question for the jury to determine whether the debt was or was 
not contracted under his assent. {Bac. Ab., Title Baron and 
Feme, H.) The fact that the plaintiff took the note of the wife on 
the sale of these horses does not furnish such conclusive evidence 
that the purchase was not in fact for the benefit of the husband as 
to be incapable of being overcome by the other evidence in the 
case. ( White vs. Tyler, 6 T. R. 176.) 

The acts of 1848 and 1849 in regard to the rights of married 
women do not in any manner affect this case. The judgment of 
the Court ought to be reversed, and a new trial granted, for the 
refusal of the Court below to allow the case to go to the jury upon 
this question. Ordered accordingly. 



In the Supreme Court of Pennsylvania. 

COMMONWEALTH VS JOHNSTON. 

1. Special pleading before a Justice of the Peace, though not to be encouraged, is not 
unlawful, and when a defendant has pleaded specially, and the Plaintiff demurs to 
his plea, the facts therein alleged are regularly on the record, and become sub- 
stantive ground of the judgment. 

2. In a conviction under the Act of 22d April, 1794, for performing worldly employ- 
ment on Sunday, it should appear what the work was for which the defendant 
was convicted, but as the whole record is to be taken together, it is sufficient if 
the description of the work appear in any part of it. 

3. Driving an omnibus as a public conveyance daily and every day is worldly employ- 
ment, and not a work of charity or necessity within the meaning of the Act of 
'94, and therefore not lawful on Sunday. 

4. A contract of hiring by the month does not, in general, bind the hireling to work 
on Sundays, and if his work be such as the Statute forbids, an express agreement 
to perform it on Sunday will not protect him, for such a contract is void. 

5. Though travelling does not in a legal sense fall within the description of worldly 
employment intended to be prohibited, yet the running of public conveyances on 
Sunday is forbidden by the Statute. 
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Certiorari to Alderman McMasters, Pittsburg. 

The opinion of the Court was delivered by 

Woodward, J. — It has been suggested that it does not sufficiently 
appear from the magistrate's conviction what the worldly employ- 
ment was, for performing which on Sunday, the defendant was con- 
victed, but a reference to the record will show that the suggestion 
is groundless. Complaint was made before Alderman McMasters, 
of the city of Pittsburg, that the defendant had performed certain 
worldly employment on the Lord's day, commonly called Sunday, 
the 4th day of September, A. D. 1853. A summons was issued, 
and when the defendant appeared and ascertained the grounds of 
complaint, he did what was very unusual in a Justice's Court, but 
which we cannot say was illegal ; he put in several special pleas in 
the nature of confession and avoidance. To the fourth of his pleas, 
the Commonwealth demurred, and thus brought the facts therein 
alleged upon the record, and by admitting them made them a sub- 
stantive ground of the judgment. In this plea it was alleged by 
the defendant, that the omnibus and horses which he was driving 
on that day, were a " public conveyance for the transportation of 
persons travelling upon the streets and roads, in the information 
mentioned, daily, each and every day of the week, including Sun- 
day, and that he, the said defendant, was hired by the proprietors 
of the said horses and omnibus at and for a certain price per month, 
and at the time mentioned in said information, he was engaged in 
fulfilling the contract in that behalf on his part with the proprietors 
of the said omnibus." 

He did not allege that he was a traveler, nor that he was em- 
ployed by travelers, but that he was executing a contract of ser- 
vice with the proprietors of a line of public conveyances. The 
Alderman, with these facts alleged and admitted before him, con- 
sidered that such work was worldly employment within the mean- 
ing of the Act of Assembly, and proceeded, in the following words, 
to convict the said "William Johnston, omnibus driver, of having 
done and performed worldly employment or business, not being a 
work of necessity or charity, on the Lord's day, commonly called 
Sunday, the 4th day of September, A. D. 1853, in driving certain 
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horses, to which was attached an omnibus, in which certain persons 
were carried over the streets of the city of Pittsburg, and from the 
said city over and along certain roads within the county of Alle- 
gheny, contrary to the Act of Assembly in such case made and 
provided," and accordingly adjudged him to suffer the penalty of 
four dollars. This conviction must be taken in connection with the 
facts placed on the record by the plea and demurrer, and so taken, 
it is certain, to every intent, that the defendant was convicted for 
prosecuting on Sunday his occupation as an omnibus driver. The 
defendant himself having excluded every other conclusion, and, by 
legitimate means, developed the real issue with unwonted exact- 
ness, there is no room left for professional cavil, or judicial astutia 
on this point. Special pleading, before a Justice of the Peace, is a 
novelty which is by no means to be encouraged, but when a defen- 
dant has been permitted "to resort to this mode of getting his facts, 
on record, it is too late for him, in a Court of Error, to desert the 
facts, or to ask us to shut our eyes upon them. 

Strictly stated, then, the question presented for our adjudication 
by the record brought up by this certiorari, is, whether omnibus 
driving, as an occupation, may be lawfully pursued on Sunday by a 
person hired by the month for that purpose. 

Under the stat. of 29 Ch. II., which forbids only labor in one's 
" ordinary calling on Sunday," it is apparent the defendant would 
be obnoxious to the penalty, for his work was according to his 
"ordinary calling," — "daily, each and every day of the week, in- 
cluding Sunday," is his own descriptive language. But our Act of 
Assembly is more comprehensive in its terms than the English sta- 
tute, as we took occasion to show at large, recently, in the case of 
the Commonwealth vs. Omit. With us not only are men prohibited 
from prosecuting their " ordinary callings," on Sunday, but from 
" any worldly employment or business whatsoever," except works of 
charity and necessity, and such specific kinds of labor as are enu- 
merated in the proviso of the act. It is very manifest, then, that 
omnibus driving is a forbidden business, unless it be a work of 
charity, or necessity, or fall within the proviso. That it is not 
within the proviso is apparant from the works enumerated: the 
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dressing of victuals, the landing of passengers by water, the ferry- 
ing over the water travelers or persons removing with their fami- 
lies, and the delivery of milk or other necessaries of life. These 
are what the Legislature exempted from the operation of the stat- 
ute, and no man in his senses will contend that driving an omnibus 
by the month is either the one or the other of these things. Is 
it then a work of charity, or necessity ? This is the only remaining 
question. 

It is impossible to lay down any general rule as to works of charity 
and necessity. If the works enumerated in the proviso of the sta- 
tute be taken as a legislative sample of works of necessity, it might 
be said, in general, that supplying the ordinary demands of our 
physical natures, and relieving from situations of peril and expo- 
sure, are necessary acts, which incur no blame ; and perhaps all 
would agree, that visiting and administering to the sick and desti- 
tute, and labors for the spiritual welfare of men, are works both of 
charity and necessity. Certain it is, that against such there is no 
law, and they may be performed on any day. Still, the exigencies 
of human life, which demand works of charity and necessity, are so 
numerous, and so diversified by attending circumstances, as to defy 
classification, and to forbid the attempt to prescribe a general rule. 
The best we can do is to judge of cases as they arise, and to treat 
them as within the prohibition, or the saving clauses of the statute, 
according to the specific features which each presents. 

Omnibuses are great conveniences in large towns and populous 
districts, and the driving them may, in many circumstances which 
it were easy to imagine, be both a necessity and a charity, and as 
such perfectly lawful on Sunday ; but we are not now dealing with 
special cases, or extraordinary occasions, but with an ordinary 
everyday employment. The defendant's fourth plea contains no sug- 
gestion of circumstances which might have rendered his act neces- 
sary. The justifying fact alleged is, that he was hired by the 
month, and was fulfilling his contract. But if the work was 
unlawful, his contract was void, so far as regarded the Sunday 
labor ; for it is well settled by the authorities, that if any act is 
forbidden under a penalty, a contract to do it is void. Kepner vs. 
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Keefer, 6 W. 233, and the cases there cited. In general, a con- 
tract of hiring by the month does not bind the laborer to work on 
Sunday ; yet, as the statute does not forbid every species of labor, 
but expressly licenses such as are mentioned in the proviso, it is 
obvious that a person hired by the month to perform any of those 
labors, may be required to perform them on Sunday. The defend- 
ant, however, is not within that category. He was not hired to 
execute an employment that is exempted from the penalties of the 
statute, or which, per se, is a work of charity and necessity. Not 
a circumstance is suggested on the record to distinguish his work on 
Sunday from what it was on any other day of the week. As it is 
not pretended to have been a work of charity or necessity on other 
days, it could not have been on Sunday. Kunning omnibuses is a 
mere secular employment, established and maintained for private 
gain ; 'ministering, and intended to minister, not to the absolute 
wants of our common nature, but to the convenience of the public 
for a price. No reason can be assigned in favor of such an employ- 
ment on Sunday, which might not be urged in behalf of every other 
form of productive industry. If, on a day set apart by Divine 
command, and human legislation, as a day of rest, proprietors and 
drivers of omnibuses may prosecute their business, why may not 
farmers and mechanics pursue their equally useful, though less 
lucrative callings? These employments, like most other occupa- 
tions, contribute, more or less directly, to the public convenience, 
and are followed on the same motive precisely, which establishes 
and maintains omnibuses. If we construe the statute so as to 
license the one employment, we must, for consistency's sake, pro- 
nounce that it does not forbid the others, and throw open the 
tavern, the store, the workshop, and the market-house on Sunday. 
If we decide that necessity and charity mean convenience, (and 
this is the essence of the demand,) we emasculate the statute, and 
sweep away the guards which the Legislature threw around, not 
only the morals of society, but the physical health and well being 
of both men and beasts. If Sunday be thus surrendered to the 
fierce rivalry of efforts for promoting the convenience of the public, 
it might as well be blotted from the calendar of days. But we 
19 
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have no right to give up this institution. It has come down to us 
with the most solemn sanctions both of God and man, and if we do 
not appreciate it as we ought, we are, at the least, bound to pre- 
serve it. We have no power to repeal the Act of '94, nor to make 
its exemption of works of charity and necessity include works of 
mere convenience. Our duty requires us to construe the statute so 
as to accomplish its purpose, which was to enforce an observance 
of Sunday, instead of obliterating it. We therefore hold, that 
driving an omnibus as an ordinary public conveyance, is a work 
neither of necessity nor charity, within the meaning of the statute, 
and, consequently, that the defendant was properly convicted. 

Thus far we have considered the question as it is presented on 
the record, apart, entirely, from the evidence taken before the 
alderman, and printed in the defendant's paper book. We might 
with propriety regard our duty, as a Court of review, finished at 
this point, for that evidence is no part of the record, and because 
there is no bill of exceptions in a Justice's Court, cannot be made 
part of it, and on certiorari we look at nothing outside of the record. 
Still, however, as the case is one of great public interest, and both 
parties desire an expression of our opinion in view of the evidence 
which is irregularly before us, we will in this instance, without in- 
tending a precedent, consider the case upon the facts presented. 
A brief, but faithful summary of the facts is as follows : 

The omnibus which the defendant drove belongs to the Excelsior 
line which plies between Pittsburg and Lawrenceville, a distance of 
about three miles ; they run every half hour from their stand in 
Fifth street to Naser's tavern in Lawrenceville, and on Sundays as 
on other days, except that on Sundays one trip less is usually made ; 
it is a well conducted line, from which the agents generally endeavor 
to exclude drunken and disorderly persons, but have not always 
been successful in doing this even on Sunday ; there are several 
churches in Lawrenceville, but some of the inhabitants prefer 
attending church in Pittsburg, and a portion of these having no 
other vehicles, patronize the Sunday omnibus ; it is patronized also 
by persons visiting the cemetery in the neighborhood of Lawrence- 
ville, and by others who ride for recreation and other purposes ; 
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it is spoken of by some witnesses as a great convenience, especially 
as a mode for women and children to get to church in Pittsburg ; 
and several other witnesses describe it as an intolerable nuisance, 
and attribute to it the disorderly and licentious crowds who frequent 
the taverns and groggeries at Lawrenceville on Sunday. Such is 
the case upon the evidence. 

Now the argument is, that, though in the abstract, running omni- 
buses on Sunday may not be a work of necessity within the mean- 
ing of the statute, yet, inasmuch as this particular line furnishes 
people, otherwise unprovided, with means of attending churches and 
the cemetery, at a cheap rate, it becomes a work of necessity, and 
is lawful. 

It is not our business to discuss the obligations of Sunday any 
further than they enter into and are recognized by the law of the 
land. The common law adopted it, along with Christianitv, of 
which it is one of the bulwarks. Lord Coke, commenting on the 
maxim of the common law, "Dies Dominus non est juridicus," 
says the Sabbath day is not dies juridicus, for that ought to be con- 
secrated to divine service. " Besides the notorious indecency and 
scandal," says Blackstone, in his Commentaries, vol. iv. 63 "of 
permitting any secular business to be publicly transacted on that 
day, in a country professing Christianity, and the corruption of 
morals which usually follows its profanation, the keeping one day 
in seven holy, as a time of relaxation and refreshment, as well as 
for public worship, is of admirable service to a State, considered 
merely as a civil institution. It humanizes by the help of conversa- 
tion and society, the manners of all classes, which would otherwise 
degenerate into a sordid ferocity and savage selfishness of spirit. 
It enables the industrious workman to pursue his occupation in the 
ensuing week with health and cheerfulness ; it imprints on the 
minds of the people that sense of their duty to God so necessary to 
make them good citizens, but which yet would be worn out and 
defaced by an unremitted continuance of labor, without any stated 
times of recalling them to the worship of their Maker." 

It is apparent from these authorities, as well as from the whole 
history of the instituted Sabbath, and particularly from the pre- 
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amble to our old Act of 1705 fully quoted in the Commonwealth 
vs. Omit, that rest, and the public worship of Almighty God, were 
the primary objects of the institutions, both as a divine and civil 
appointment ; and it seems to me to follow, as a necessary conse- 
quence, that no means reasonably necessary to these ends can be 
regarded as prohibited. Hence, if an invalid, or a person immured 
for six days within the close walls of a city, requires a ride into the 
country as means of recuperation, which is the true idea of rest, 
there is nothing in the Act of '94 to forbid the employment of a 
driver, horses and carriage on Sunday to accomplish it. Equally 
lawful is the employment of the same means to go to the church of 
one's choice, or to visit the grave of the loved and the lost, to pay 
the tribute of a tear. In a very high sense, and perfectly compati- 
ble with the statute, these are works of necessity and charity, and 
had this defendant shown that he was employed for these purposes, 
and that he was merely engaged in accomplishing them, he ought 
not to have been convicted. But such was not the case. He was 
not engaged in executing a special undertaking for either of these 
innocent purposes, but in performing a contract, by the month, for 
the driving a public conveyance. The labor for which he contracted 
was to be exactly the same on Sundays as on other days of the week. 
Some would no doubt avail themselves of the omnibus to ride for 
health and strength, to visit the cemetery, and to go to church, not 
only on Sunday, but on other days of the week ; but he was, not- 
withstanding, a common carrier, pursuing his ordinary occupation, 
which was a worldly employment as truly as merchandize is. The 
motives of an occasional customer do not determine the character of 
a man's business. Its character is acquired from its general aspects, 
and from the intention of the person prosecuting it, rather than from 
those of the person patronizing it. The argument amounts to this 
— omnibus driving may be pursued on Sunday exactly as on other 
days of the week, if anybody rides to church or the cemetery in it ; 
though worldly employment in all its aspects, and actually con- 
tributing to idleness, dissipation and disorder, yet it is so sanctified 
by this casual patronage, as to become a work of charity and neces- 
sity within the high significance of those words as used in the Act 
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of '94. A specious pretext, to make the most of it, to cover up a 
palpable violation of that law. 

Had the persons riding to church or the cemetery been prose- 
cuted, they might have alleged a proper and necessary work, or had 
the defendant been engaged specifically in carrying them, and run- 
ning his omnibus for no other purpose, he would have been blame- 
less ; but, according to his own showing, he was fulfilling a contract 
of another kind, and with other parties. The attempt to give his 
business a different aspect from that which it has worn from the 
beginning, is abortive. Something has been said about the indeli- 
cacy of prying into the motives of passengers travelling in a public 
conveyance, to which I fully subscribe ; but it is apparent that it is 
the defence which is guilty of this indelicacy. The Commonwealth 
complains against a line of omnibusses for running on Sundays as 
on other days — the defendant makes inquisition of the motives with 
which his passengers ride, with a view of finding some ground to 
justify his apparent violation of the law ; and this, I agree, is an 
example which ought not to be encouraged in the conductors of a 
public conveyance. 

But, it is said, judicial construction has established that travelling 
on Sunday is not a violation of the Act, and then it is argued, with 
an appearance of logical precision, that if the end be legitimate, and 
not forbidden by law, all the means which are appropriate, which are 
adapted to that end, may lawfully be employed to carry it into effect. 
This conclusion will be found, I think, to be too broadly stated. The 
act of 1786 was essentially the same as the act of 1794, but the pro- 
viso of that act exempted, among other things, "stage-coaches, or 
stage-wagons carrying travelers, having the consent of a Justice 
of the Peace on extraordinary occasions.". The legislature of '86 
seem to have intended not only to license travelling on Sunday 
with one's own private means, but by public conveyances also, with 
the approbation of a justice, for, at,that day, " stage-coaches and 
wagons" were the only public conveyances by land. But when the 
act of '94 was passed to supply that of '86, this license of public 
conveyances was stricken out, and the words " or ferrymen from 
carrying over the water travelers, or persons removing with their 
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families," were inserted in lieu of them. Now as travelers who 
required the help of ferrymen were, like persons removing with their 
families, generally, perhaps at that day always, travelers by private 
conveyance, the true construction I apprehend of the act of 1794 is, 
that whilst travelling by private conveyance is not forbidden, the 
running of public conveyances is. The act forbids " all worldly 
employment or business whatever, not works of charity and neces- 
sity," except such as are enumerated in the proviso. But public 
conveyances are not only not enumerated there, but being in the 
proviso of the act of '86, from which that of '94 was copied, was 
intentionally omitted in the latter. It would therefore be against 
all rules of construction to read the two provisos alike, and the point 
in which the Legislature has made them to differ, is decisive against 
public conveyances. The legislation which has been required to 
authorize Railroad Companies to run their cars on Sunday, indi- 
cates that this is the true construction of the act of '94, and the 
dictum of Ch. J. Gibson in Jones vs. Hughes, 5 S. & R. 302, is 
express to the same point. The prosecution in that case was for 
travelling on horseback, and after the defendant was discharged he 
brought an action of false imprisonment against the magistrate who 
issued the warrant of arrest ; but this Court refused to sustain the 
action, the Ch. J. observing that " by the act of 22d April, 1794, 
Justices of the Peace may punish in a summary manner for perform- 
ing any worldly employment or business on the Lord's day ; and 
although travelling does not, in a legal sense, fall within the descrip- 
tion of worldly employment or business, it is a subject on which a 
magistrate might readily be mistaken, for a carrier driving his 
team along the highway, which bears a striking resemblance to 
travelling, would be in the exercise of his vocation, and if on Sun- 
day, obnoxious to the penalty of the law." Here the distinction is 
marked, which I suppose the Legislature intended — travelling, ipso 
facto, is not forbidden, but public conveyances are, so that the con- 
clusion that a lawful end includes all appropriate means, how- 
ever sound in some cases, is too broad for this occasion. The 
doctrine in Logan vs. Matthews, 6 Barr. 417, is coincident with 
this distinction. The conveyance hired there was for a special pur- 
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pose, and that a filial duty, and became the bailee's private convey- 
ance pro hac vice. Nor has any case been cited which conflicts 
with the distinction ; and seeing that it is created by statute, it is 
worthy to be maintained, even if supported by no good reason. 
But there is a reason. Public conveyances that run regularly on 
Sunday, whether there are passengers or not, are much more likely 
to interrupt the exercises of religious meetings, and disturb the 
peace of neighborhoods, than private conveyances are; and, be- 
sides, they are pursuing a vocation, which, like all other secular 
callings, it is the policy of the law to suspend on that day. A 
traveler, on the other hand, is away from his vocation. If tra- 
velling were a man's ordinary employment, it might well be doubted 
whether he would be within the protection of the statute, for the 
clause of exemption mentions travelers, sojourners, strangers, and 
persons removing with their families ; titles all these, which indi- 
cate absence from vocation, as well as home. 

It is not necessary to decide whether the persons riding in the 
defendant's omnibus between Pittsburg and Lawrenceville could be 
considered travelers within the meaning of the act, for they are not 
before us ; and what is decisive against the defendant is, the con- 
fessed fact that he was driving, as his ordinary employment or 
vocation, a public conveyance. Granting that they were lawful 
travelers, he was engaged in furnishing them contraband means of 
conveyance. 

We have now considered the reasons which, drawn from the evi- 
dence in the case, have been urged against the conviction. We 
might have disposed of them in a word, on the ground that they 
could not arise on the record, but from respect to the parties and 
interests involved, we have preferred to discuss them, and to show, 
as I trust has been done, that the Alderman was in the direct line 
of the statute, when, in view of the evidence before him, he decided 
that the defendant's work was worldly employment or business, and 
not a work of charity or necessity. Doubtless some partial incon- 
venience will be experienced from stopping these omnibuses on 
Sunday, and if this prove too high a price for the good results that 
may accrue, the remedy must be sought, not in the Courts, but in 
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the Legislature. Whilst, however, this act of Assembly remains 
unaltered by the Legislature, it is not to be frittered away by judi- 
cial constructions. Our fathers, who planted in our fundamental 
law the assertion of those immortal truths, that all men have a 
natural and indefeasible right to worship Almighty God according 
to the dictates of their own consciences, that no man can be com- 
pelled to attend, erect or support any place of public worship ; and 
that no human authority can in any case whatever control or inter- 
fere with the rights of conscience ; enacted, also, the statutes of 
1705, 1786 and 1794 for the suppression of worldly employments 
on Sunday. So far from conflicting with those invaluable rights of 
conscience, they regarded such statutes as indispensable to secure 
them. It would be a small boon to the people of Pennsylvania to 
declare their indefeasible right to worship God according to the 
dictates of their consciences, amid the din and confusion of secular 
employments, and with desecrations on every hand of what they 
conscientiously believe to be hallowed time. These statutes were 
not designed to compel men to go to church, or to worship God in 
any manner inconsistent with personal preferences ; but to compel 
a cessation of those employments which are calculated to interfere 
with the rights of those who choose to assemble for public worship. 
The day was set apart for a purpose, and the penal enactments 
guard it, but they leave every man free to use it for that purpose 
or not. If he wish to use it for the purpose designed, the law pro- 
tects him from the annoyance of others — if he do not, it restrains 
him from annoying those who do so use it. Thus the law, without 
oppressing anybody, becomes auxiliary to the rights of conscience. 
And there are other rights, intimately associated with the rights of 
conscience, which are worth preserving. The right to rear a family 
with a becoming regard to the institutions of Christianity, and with- 
out compelling them to witness hourly infractions of one of its fun- 
damental laws — the right to enjoy the peace and good order of 
society and the increased securities of life and property which 
result from a decent observance of Sunday — the right of the poor 
to rest from labor, without diminution of wages, or loss of employ- 
ment — the right of beasts of burthen to repose one-seventh of their 
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time from their unrequited toil — these are real and substantial 
interests which the legislature sought to secure by this enactment ; 
and when has legislation aimed at higher objects ? If we doubted 
the policy of the statute, it would nevertheless be our sworn duty to 
administer it faithfully ; but with a profound conviction of its wis- 
dom and value, we are resolutely opposed to a course of judicial 
construction, that would cheapen its demands and impair its power 
for good. 

The judgment is affirmed. 



In the District Court of Philadelphia. 

LEVY ET AL. VS. THE MERCANTILE MUTUAL INSURANCE COMPANY. 

In an action on a policy of insurance, it appeared that the goods insured contained 
in 36 hales and cases, had arrived at their port of destination, and had been sub- 
sequently destroyed by fire in the warehouse of the consignee, before inspection, 
with the exception of two cases. The goods contained in one of the latter, of a 
delicate fabric, were injured apparently by salt water, and there was slight evi- 
dence that it exhibited on the outside stains of salt-water ; which stains were 
proved also to have been on some of the other packages before the fire ; the 
remaining case was also damaged. The vessel, however, was sound and sea- 
worthy at the end of the voyage ; the rest of the cargo uninjured ; there was no 
violent storm during the voyage. The goods also were of various descriptions, 
and differently packed. Held that there was no evidence to go to the jury, of a 
loss by the perils of the sea, at least as to thirty-four packages. 

The facts sufficiently appear in the opinion of the Court, by 

Stroud, J. — The plaintiffs brought an action of covenant on a 
policy of insurance, dated January 15, 1851, on 24 bales and 12 
cases of goods, shipped from this city to San Francisco, State of 
California. The agreed value of the shipment was $24,657 80. 
The goods were designated by the plaintiff's clerks as very high 
priced dress goods, consisting of silks, satins, gloves, ribbons, &c. 
The vessel arrived at San Francisco June 5, 1851, without encoun- 
tering any violent storm. She was in so good a condition as to 
require no repairs whatever. The cargo was apparently uninjured. 



